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SUBJECT: 

UC PURCHASING DEPARTMENT 
310 FLATBUSH AVENUE 

KINGSTON, NY 12401 -2742 
(91 4) 340-34001 FAX (914) 340-3434 

MEMORANDUM 
December 15,1999 

Law Enforcement Facility RFP Committee Members 

$I/ 
Arlene L. Kerans, P.A.r 

Meeting of December 6,1999 

4 meeting of the above committee was held and the following member were in attendance: 

Arlene L. Kerans 
Bob Carey 

Ward Todd 
Marc Phelan 

Harvey Sleight 
Rich Bockelmann 

john Morrow was absent. 

Draft # 2 of the proposed RFP was discussed. Themain problem with the document seems to 
be the SCOPE df work for the Architect. The scope is important in that it directly affects the 
amount of time a Firm must put into the project. Marc and Arlene will work on this part 
,Section 3.0) and bring it to the next meeting. 

'lease read through this DRAFT #3 zhd bring it to the meeting. 

The time line listed in the previous memo seems to be holding with the RFP being finalized by 
Decem ber 30. 

If we can agree on this third draft, it will then go to Frank Murray for approval. 

3 n  Construction Management Companies: Arlene will gather sample specs and contracts for 
Construction Management Companies and also obtain names of Construction companies. 
See notice that was published in Construction newsletters). 

NEXT MEETING: WEDNESDAY, DECEMBER 15,1999 
11:OO AM COB - LIBRARY 
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DATE: 

PURCHASINGDEPARTMENT 
310 FLATBUSH AVENUE 

KINGSTON, NEW YORK 12401-2742 
(914) 34@3400/FAX (914) 34G3434 

February 4,2000 

MEMO TO: LAW ENFORCEMENT RFP COMMITTEE MEMBERS 

FROM: 

RE: 

Arlene L. Kerans, Purchasing Agent &' 

Arlene L Kerane, CPPC 
E MAIL - aker@co.ulater.ny.ur 

Purchasing Agen 

Robin L Hurley-Peru& 
E MAIL - rpe*.uleter.ny.u 

Deputy Purchcrsing Agen 

Update from February 2 Meeting - RFP Law Enforcement Facility 00-1 7 

PRESENT: John Morrow, Ward Todd, Harvey Sleight, Marc Phelan, Arlene Kerans 

Please be advised that on the last meeting held on February 2, 2000 the following was 
established: 

1 ) Tentative Specifications for Construction Manager were reviewed and 
approved by the committee. 

2) The specifications will be sent to the Architects so that they can use them for 
reference in preparation of their individual proposals. 

3) The question of $5M coverage for Professional Liability Ins. behg too much 
and too costly for U.C. was brought up by one of the Architects. It was 
discussed in committee and the decision was that we would change to 2M after 
conferring with the S. Ins. Officer. NOTE: One February 3, 2000 the Ins. Office 
stated that ONE Million would suffice and she was comfortable with that figure, 
however, if we chose to use 2M it would be ok. 

4) The above information concerning the Professional Ins. reduction will be 
passed on to the Architects along with the CM information. 

5) Committee members are to read over the evaluation sheet and make 
recommendations to Arlene (in writing or by phone). Arlene will update sheet 
and bring to next meeting. Mar- Phetan will be on vacation until end of 
Ft3bruary. 



5) Arlene will begin work on the specifications for the CM immediately and will 
send a copy to Frank Murray for his input prior to our finalizing the document. 

The time schedule and planned meetings are tentatively scheduled as follows: 

February 22 (Tuesday) RFPs are due in. Arlene will distribute to all 
members. Members are to read each 
proposal. 

March 8 (Wednesday) Committee Meeting COB - Start discussions 
Regarding evaluating proposals. 

March 

April 

May 1,2000 

Committee to meet and determine who the 
finalists will be. 

Committee members to interview finalists 
and to visit sites 

RFP for Construction Manager to be finalized 
and mailed 

Committee to finalize choice of Architect & 
award 

RFP for CM to be received & evaluated. 
Interviews & possible site visits for CMs 
Architect of choice will assist in choice. 

I will provide a new draft of the RFP for the CM at the next meeting (Mar'ch 8, 2000) 

Attachment (Rich & Bob - Evaluation Sheet) 

Copies sent to all committee members: Ward Todd, Harvey Sleight, Marc Phelan, John 
Morrow, Bob Carey, Rich Bockelmann and Robin Peruso 



UC PURCHASING DEPARTMENT 
310 FLATBUSH AVENUE 

KINGSTON, NY 12401 -2742 
(91 4) 340-34001 FAX (91 4) 340-3434 

DATE: 

TO: 

FROM: 

SUBJECT: 

February 1 1,2000 

Members of Jail RFP ArchitectICM Committee 

Arlene L. Kerans, Purchasing Agent &&- 

Progress on Construction Management Project 

Please see attached legal notice that will be advertised in the following construction 
newsletters: Browns Letters, Dodge Reports and Construction News. It will also be 
publicized as a notice in our legal papers, Ulster County Townsman and Times Herald Record. 

Also enclosed is the information and instructions to guide the interested firms in answering 
our query for qualifying them. We will use the same procedure as with the Architects. 

I am compiling a list of CMs who have asked to be put on the list and a list of CMs who I have 
found through other sources. I am enclosing a list of these companies for your information. If 
there are any other firms you wish me to contact, please call me immediately and I will forward 
info to them. 

Ward Todp 
'k Rich Bockelmann 

Marc Phelan 
John Morrow 
Bob Carey 
Brian Cunninnham 



DATE: 

MEMO TO: 

FROM: 

RE: 

April 17, 2000 

Jail RFP Committee Members 

Arlene L. Kerans, P.A. 

Meeting Dates Changes 

I have been asked by Ward Todd to notify you that the meeting to discuss the CM 
responses scheduled for Wednesday, April 19 has been cancelled. 

A new meeting is scheduled for Wednesday, April 26 at 1 :00 PM in the Legislative 
Library to discuss the RFP for the Architect. Please bring with you the informatior 
previously distributed regarding the Construction Management firms. 

Members: 

Bob Carey 
Ward Todd 
Brian Cunningham 
Richard Bockelmann 
Marc Phelan 
John Morrow 
Arlene Kerans 



, - -  ..pa LVVU 14:53:14 -0400 
From: Ward Todd <~.tod@co .u!ster.ny.uQ 

rniention: Ulster County 
To: alcer@c.o.uIster.ny.us 

ne. 

ou havoa't already done sc, please contac t  the c d t t e e  and cancel 
r ~ o w ' s  meeting. Also n o t i f y  everyoae tha t  we will meet on Thursday, 
1 27th at: 1 ~ 0 0  pm to discuss the findings from the various traps.  - 
ks. - 



Construction Management Firm, Contract Considerations. 

?esponsibilities not specifically mentioned under Contract 

I Manage and Coordinate the work of the project as a whole. 
2 Establish a project organization of Home Office and site staff. 
3 Number of Staff members (and names) to be utilized. 
4 Preparation of Bidders list. 
5 Pre-Construction services. 

a. Evaluate available data and design program. 
b. Extent of local Construction industry capacity. 
c. Evaluate design andlor construction constraints. ---- 
d. Develop procedure manuals 

6 Provide recommendations on construability and site use. -- 
7 Provide recommendations on availability of materials. 
8 Provide recommendations of alternative designs or materials. 
9 Value Engineering Study (of at least 5 days.) 

10 Providing Web-based project management services. 
I 1  Provide schedules with detailed milestones. 
12 CPM Network Diagrams (Schedules) 
13 Participation in Pre-Bid Conferences and Bid Tabulations. 
14 Maintain a record of progress photo's both digital and conventional film. 
15 Establishing of a 2400+ square foot field office on the site. 
16 Preparation of a quality control plan. 

ems promised under Bovis's May 30,2000 presentation 
--F- 
I Project Understanding, "Project Quality Planning 

a. Team Roles and Responsibilities 
b. Project Master Schedule 
c. Budget ManagementIEstimate Formats 
d. Lines of Communications 

2 Design Phase 
a. Risk Management Analysis 
b. Prepare Cost Estimates 
c. Prepare Schematic Development Report 
d. Define and Evaluate Options 

3 Pre construction Support Team 
a. Value Engineering Workshops 
b. 4 Individuals, (Wade Utter, Jim Wallace, Robert Barnes, Bill Lankford) 
c. PQP (Project Quality Planning) Sessions. 

~ a ~ e a m  Leader, Kyle ~uttle> 



ULSTER C O U N T Y  ATTORNEY 
240 Fair Street 
PO Box 1800 

Kingston, New York 12402 
845-340-3685 Fax: 845-340-3691 

JOSHUA N. KOPLOVITZ 
-County Attorney 
845-340-3685 

-LARA M. QUINTILIANI 
Assistant County Attorney 
845-334-5402 May 19,2006 

BEATRICE HAVRANEK 
First Assistant County Attorney 
845-340-3685 

WENDY S. RICKS 
Assistant County Anorney 
845-340-3685 

Mitchell Morris, Esq. 
Office of the NY S Comptroller 
1 10 State Street 
Albany, New York 12236 

RE: Ulster County Law Enforcement Center 

Dear Mr. Morris: 

In regards to the question you raised regarding the response in the County's letter to your office 
dated May 8, 2006 from Chairman David Donaldson, please be advised that I have reviewed the issue 
that you raised. 

Specifically, your question was what is the authority for the response of the County which stated 
"it is our understanding that penalty clauses are illegal in public contracts without incentive clauses"? 
The County has been advised by its consultant that the most recent industry standard requires that a 
contract should have both an incentive clause and a disincentive clause in order for it to be enforceable. 

Recently a number of states have expanded the application of incentive/disincentive clauses 
beyond the concept of assuring a timely completion and are selectively using them to control the quality 
of performance or materials as incorporated into the work. The legal basis for incentiveldisincentive 
clauses rests largely on the established foundations and enforceability of the liquidated damage provision 
found in the typical construction contract. I am annexing information received from our consultant, Hill 
International, Inc., regarding this issue which appeared in various publications or articles as annexed. 

As you know, the requirement that liquidated damages be reasonably proportionate to actual 
damages stems from the fact that courts have traditionally refused to enforce what amounts to a penalty 
for breach of contract. One primary objection to penalties is that while the law favors reimbursement for 
loss, it does not approve of granting windfalls or unearned profits even to an innocent party. To allow an 



injured party to recover an amount in excess of the actual damages it has suffered would, in effect, pu 
that party in a better position than it would have been in had the contract been performed. This result 
would be inconsistent with the basic theory of contract damages (see Vernitron Corporation v CF 48 
Associates, 104 A.D.2d 409 (2"* Dept. 1984) and Citv of Rochester v E & L Pipinn. Inc., 196 Misc. 2d 
572 (Supreme Court, Monroe County, 2003). (See also United States v Swanson, 618 F. Supp. 123 1 
(E.D. Mich. 1985).) 

If you have any questions, please feel free to contact me. 

Very tmly yours, 

Beatrice Havranek 
L?kL& &*.* 

First Assistant County Attorney 

BH:gr 
enclosures 

cc.: Hon. David Donaldson, Chairman, Ulster County Legislature (wtencs.) 
Joshua Koplovitz, Esq., Ulster County Attorney (w/encs.) 



"Ronan. Timothy" 
47mothyRonan@hillintI.com 
> 

~bhav@co.ulster.ny.us~ 

CC 

bcc 

Subject IncentivelDisincentive 

Print this page I Close window 

LEGAL IMPLICATIONS I N  THE USE OF PENALTY AND BONUS PROVISIONS 

Title: 

Accession Number: 
Record Type: 
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OF HIGHWAY CONSTRUCTION CONTRACTS: THE USE OF INCENTIVE AND 
DISINCENT'XVE CLAUSES AS LIQUIDATED DAMAGES FOR QUALITY CONTROL 
AND FOR EARLY COMPLETION 
00488272 
Component 

Recently a number of states have expanded the application of incentive/disincentive 
(I/D) clauses beyond the concept of assuring a timely completion and are selectively 
using them to control the quality of performance or materials as incorporated into 
the work. Early examples of 110 clauses include adjustments up and down (plus and 
minus) in payment for materials to reflect the content of quality components. This 
paper does not advocate for or against the propriety or use of I/D clauses in any 
particular situations. Instead, it focuses on the legal considerations and implications 
that should be taken into account before deciding whether or not to employ such a 
clause as to a particular aspect of contract performance. At the same time this paper 
assists in drafting 110 provisions and in deciding to what extent these clauses will be 
enforced by the courts in a given situation. The legal basis for the 110 clause rests 
largely on the established foundations and enforceability of the liquidated damage 
provision found in the typical construction contract. Therefore, a brief review is made 
of the authority and vitality of the law of liquidated damages as it pertains to the 
field of construction contract law. A review is also made of additional concerns, 
constitutional, statutory and judicial, that can impact I/D clauses. 
Page range: 1582-N63 through 1582-N89. 
HRIS 
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CC 
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Subject Public Work Contracts 
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"Ronan, Timothy" 
<TirnothyRonan@hillintl.com 

0511 812006 05:13 PM 

TO <bhav@co.ulster.ny.us> 

CC 

bcc 
Subject Types of Contra~ts 

Bea, 
Please see below regarding Public works contract types. 
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